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Pub. L. 111–312, set out as an Effective and Termination 
Dates of 2010 Amendment note under section 121 of this 
title. 

EFFECTIVE DATE OF 2001 AMENDMENT 

Amendment by Pub. L. 107–16 applicable to estates of 
decedents dying after Dec. 31, 2009, see section 542(f)(1) 
of Pub. L. 107–16, set out as a note under section 121 of 
this title. 

EFFECTIVE DATE OF 1983 AMENDMENT 

Amendment by Pub. L. 97–448 effective, except as 
otherwise provided, as if it had been included in the 
provision of the Economic Recovery Tax Act of 1981, 
Pub. L. 97–34, to which such amendment relates, see 
section 109 of Pub. L. 97–448, set out as a note under sec-
tion 1 of this title. 

EFFECTIVE DATE OF 1981 AMENDMENT 

Amendment by Pub. L. 97–34 applicable with respect 
to the estates of decedents dying after Dec. 31, 1976, 
upon compliance with certain conditions relating to 
timely election requirement, reinstatement of elec-
tions, and statute of limitations, see section 421(k)(5) of 
Pub. L. 97–34, set out as a note under section 2032A of 
this title. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–223 applicable in respect of 
decedents dying after Dec. 31, 1976, see section 401(e) of 
Pub. L. 96–223, set out as a note under section 1023 of 
this title. 

Pub. L. 96–222, title I, § 105(a)(5)(B), Apr. 1, 1980, 94 
Stat. 219, as amended by Pub. L. 99–514, § 2, Oct. 22, 1986, 
100 Stat. 2095, provided that: ‘‘Notwithstanding section 
515 of the Revenue Act of 1978 [section 515 of Pub. L. 
95–600 which deferred carryover basis rules until Dec. 
31, 1979], section 1040 of the Internal Revenue Code of 
1986 [formerly I.R.C. 1954] (as amended by subparagraph 
(A) [amending this section]) shall apply with respect to 
the estates of decedents dying after December 31, 1976.’’ 

EFFECTIVE DATE OF 1978 AMENDMENT 

Amendment by Pub. L. 95–600 applicable to estates of 
decedents dying after Dec. 31, 1976, see section 702(d)(6) 
of Pub. L. 95–600, set out as a note under section 2032A 
of this title. 

EFFECTIVE DATE 

Section applicable in respect of decedents dying after 
Dec. 31, 1976, see section 2005(f)(1) of Pub. L. 94–455, set 
out as a note under section 1015 of this title. 

§ 1041. Transfers of property between spouses or 
incident to divorce 

(a) General rule 

No gain or loss shall be recognized on a trans-
fer of property from an individual to (or in trust 
for the benefit of)— 

(1) a spouse, or 
(2) a former spouse, but only if the transfer 

is incident to the divorce. 

(b) Transfer treated as gift; transferee has trans-
feror’s basis 

In the case of any transfer of property de-
scribed in subsection (a)— 

(1) for purposes of this subtitle, the property 
shall be treated as acquired by the transferee 
by gift, and 

(2) the basis of the transferee in the property 
shall be the adjusted basis of the transferor. 

(c) Incident to divorce 

For purposes of subsection (a)(2), a transfer of 
property is incident to the divorce if such trans-
fer— 

(1) occurs within 1 year after the date on 
which the marriage ceases, or 

(2) is related to the cessation of the mar-
riage. 

(d) Special rule where spouse is nonresident 
alien 

Subsection (a) shall not apply if the spouse (or 
former spouse) of the individual making the 
transfer is a nonresident alien. 

(e) Transfers in trust where liability exceeds 
basis 

Subsection (a) shall not apply to the transfer 
of property in trust to the extent that— 

(1) the sum of the amount of the liabilities 
assumed, plus the amount of the liabilities to 
which the property is subject, exceeds 

(2) the total of the adjusted basis of the 
property transferred. 

Proper adjustment shall be made under sub-
section (b) in the basis of the transferee in such 
property to take into account gain recognized 
by reason of the preceding sentence. 

(Added Pub. L. 98–369, div. A, title IV, § 421(a), 
July 18, 1984, 98 Stat. 793; amended Pub. L. 
99–514, title XVIII, § 1842(b), Oct. 22, 1986, 100 
Stat. 2853; Pub. L. 100–647, title I, § 1018(l)(3), 
Nov. 10, 1988, 102 Stat. 3584.) 

AMENDMENTS 

1988—Subsec. (d). Pub. L. 100–647 substituted ‘‘Sub-
section (a)’’ for ‘‘Paragraph (1) of subsection (a)’’ and 
‘‘the spouse (or former spouse)’’ for ‘‘the spouse’’. 

1986—Subsec. (e). Pub. L. 99–514 added subsec. (e). 

EFFECTIVE DATE OF 1988 AMENDMENT 

Pub. L. 100–647, title I, § 1018(l)(3), Nov. 10, 1988, 102 
Stat. 3584, provided that the amendment made by that 
section is effective with respect to transfers after June 
21, 1988. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by Pub. L. 99–514 effective, except as 
otherwise provided, as if included in the provisions of 
the Tax Reform Act of 1984, Pub. L. 98–369, div. A, to 
which such amendment relates, see section 1881 of Pub. 
L. 99–514, set out as a note under section 48 of this title. 

EFFECTIVE DATE 

Pub. L. 98–369, div. A, title IV, § 421(d), July 18, 1984, 
98 Stat. 795, provided that: 

‘‘(1) IN GENERAL.—Except as otherwise provided in 
this subsection, the amendments made by this section 
[enacting this section and amending sections 47, 72, 101, 
453, 453B, 1001, 1015, and 1239 of this title] shall apply to 
transfers after the date of the enactment of this Act 
[July 18, 1984] in taxable years ending after such date. 

‘‘(2) ELECTION TO HAVE AMENDMENTS APPLY TO TRANS-
FERS AFTER 1983.—If both spouses or former spouses 
make an election under this paragraph, the amend-
ments made by this section shall apply to all transfers 
made by such spouses (or former spouses) after Decem-
ber 31, 1983. 

‘‘(3) EXCEPTION FOR TRANSFERS PURSUANT TO EXISTING 
DECREES.—Except in the case of an election under para-
graph (2), the amendments made by this section shall 
not apply to transfers under any instrument in effect 
on or before the date of the enactment of this Act un-
less both spouses (or former spouses) elect to have such 
amendments apply to transfers under such instrument. 

‘‘(4) ELECTION.—Any election under paragraph (2) or 
(3) shall be made in such manner, at such time, and 
subject to such conditions, as the Secretary of the 
Treasury or his delegate may by regulations pre-
scribe.’’ 
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1 So in original. Probably should be ‘‘paragraph (1),’’. 

PLAN AMENDMENTS NOT REQUIRED UNTIL 
JANUARY 1, 1989 

For provisions directing that if any amendments 
made by subtitle A or subtitle C of title XI [§§ 1101–1147 
and 1171–1177] or title XVIII [§§ 1800–1899A] of Pub. L. 
99–514 require an amendment to any plan, such plan 
amendment shall not be required to be made before the 
first plan year beginning on or after Jan. 1, 1989, see 
section 1140 of Pub. L. 99–514, as amended, set out as a 
note under section 401 of this title. 

§ 1042. Sales of stock to employee stock owner-
ship plans or certain cooperatives 

(a) Nonrecognition of gain 

If— 
(1) the taxpayer or executor elects in such 

form as the Secretary may prescribe the appli-
cation of this section with respect to any sale 
of qualified securities, 

(2) the taxpayer purchases qualified replace-
ment property within the replacement period, 
and 

(3) the requirements of subsection (b) are 
met with respect to such sale, 

then the gain (if any) on such sale which would 
be recognized as long-term capital gain shall be 
recognized only to the extent that the amount 
realized on such sale exceeds the cost to the tax-
payer of such qualified replacement property. 

(b) Requirements to qualify for nonrecognition 

A sale of qualified securities meets the re-
quirements of this subsection if— 

(1) Sale to employee organizations 

The qualified securities are sold to— 
(A) an employee stock ownership plan (as 

defined in section 4975(e)(7)), or 
(B) an eligible worker-owned cooperative. 

(2) Plan must hold 30 percent of stock after 
sale 

The plan or cooperative referred to in para-
graph (1) owns (after application of section 
318(a)(4)), immediately after the sale, at least 
30 percent of— 

(A) each class of outstanding stock of the 
corporation (other than stock described in 
section 1504(a)(4)) which issued the qualified 
securities, or 

(B) the total value of all outstanding stock 
of the corporation (other than stock de-
scribed in section 1504(a)(4)). 

(3) Written statement required 

(A) In general 

The taxpayer files with the Secretary the 
written statement described in subparagraph 
(B). 

(B) Statement 

A statement is described in this subpara-
graph if it is a verified written statement 
of— 

(i) the employer whose employees are 
covered by the plan described in paragraph 
(1), or 

(ii) any authorized officer of the coopera-
tive described in paragraph (l),1 

consenting to the application of sections 
4978 and 4979A with respect to such employer 
or cooperative. 

(4) 3-year holding period 

The taxpayer’s holding period with respect 
to the qualified securities is at least 3 years 
(determined as of the time of the sale). 

(c) Definitions; special rules 

For purposes of this section— 

(1) Qualified securities 

The term ‘‘qualified securities’’ means em-
ployer securities (as defined in section 409(l)) 
which— 

(A) are issued by a domestic C corporation 
that has no stock outstanding that is readily 
tradable on an established securities mar-
ket, and 

(B) were not received by the taxpayer in— 
(i) a distribution from a plan described 

in section 401(a), or 
(ii) a transfer pursuant to an option or 

other right to acquire stock to which sec-
tion 83, 422, or 423 applied (or to which sec-
tion 422 or 424 (as in effect on the day be-
fore the date of the enactment of the Reve-
nue Reconciliation Act of 1990) applied). 

(2) Eligible worker-owned cooperative 

The term ‘‘eligible worker-owned coopera-
tive’’ means any organization— 

(A) to which part I of subchapter T applies, 
(B) a majority of the membership of which 

is composed of employees of such organiza-
tion, 

(C) a majority of the voting stock of which 
is owned by members, 

(D) a majority of the board of directors of 
which is elected by the members on the basis 
of 1 person 1 vote, and 

(E) a majority of the allocated earnings 
and losses of which are allocated to members 
on the basis of— 

(i) patronage, 
(ii) capital contributions, or 
(iii) some combination of clauses (i) and 

(ii). 

(3) Replacement period 

The term ‘‘replacement period’’ means the 
period which begins 3 months before the date 
on which the sale of qualified securities occurs 
and which ends 12 months after the date of 
such sale. 

(4) Qualified replacement property 

(A) In general 

The term ‘‘qualified replacement prop-
erty’’ means any security issued by a domes-
tic operating corporation which— 

(i) did not, for the taxable year preceding 
the taxable year in which such security 
was purchased, have passive investment 
income (as defined in section 1362(d)(3)(C)) 
in excess of 25 percent of the gross receipts 
of such corporation for such preceding tax-
able year, and 

(ii) is not the corporation which issued 
the qualified securities which such secu-
rity is replacing or a member of the same 
controlled group of corporations (within 
the meaning of section 1563(a)(1)) as such 
corporation. 

For purposes of clause (i), income which is 
described in section 954(c)(3) (as in effect im-
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